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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

_____________________________________
)

RHYTHM HOLDING LIMITED, ) Opposition No. 91-217589
)

Opposer, )
) In the Matter of:

v. )
) Application No. 86/050,581

J & N SALES, LLC, )
) Mark: RHYTHM IN BLUES 

Applicant. )
_____________________________________ ) Attorney  Ref. 256.612

APPLICANT’S REPLY IN SUPPORT OF MOTION TO COMPEL

Applicant J & N Sales, LLC submits this reply in support of its motion to compel Opposer

to answer Applicant’s interrogatories for the limited purpose of addressing selected responses

served by Opposer for the first time in opposition to Applicant’s motion.

Interrogatories No. 1, 2, 4

Opposer objects to these interrogatories seeking information concerning Opposer’s

consideration, adoption or approval of its marks comprising the word “Rhythm,” and its

consideration, searches and opinions concerning their use and registration, on the ground that

it purchased its mark RHYTHM, Registration 3,610,417, from a “predecessor in interested” and

thus does not have the information.  There are at least three faults in that objection:

First, Opposer relies on two marks comprising “Rhythm” and their registrations, in

addition to the one to which it refers in its objections: Registration No. 3,884,199 for RHYTHM

and Registration No. 3,890,579 for RHYTHMLIVIN.

Second, the ‘417 RHYTHM registration was issued to Grey/Murray, a Hong Kong

partnership and entity related to Opposer by common ownership, and assigned to Opposer on

August 31, 2009.  The ‘199 RHYTHM registration was issued to Opposer, a Samoan entity

based in Hong Kong, on its application.  The ‘579 RHYTHMLIVIN registration was issued to



RGI Ltd., another Hong Kong entity related to Opposer by common ownership, and assigned to

Opposer, also on August 31, 2009.  In each case, Opposer’s predecessor was represented by

the same attorney that commenced this opposition proceeding, William E. Maguire.

Third, Opposer’s name now and in those assignments, Rhythm Holding Ltd., indicates

that it decided to adopt the marks before and independently of purchasing the registrations.

And fourth, whether or not Opposer’s marks and registrations were assigned to it by a

related entity, Opposer likely has in its possession documents concerning investigation,

consideration, searches and opinions conducted in the course of Opposer’s due diligence in

consummating its purchase.

Opposer’s objection thus borders on fraud.  Opposer should, accordingly, be sanctioned

by precluding it from relying upon its registrations in this proceeding.  FED.R.CIV.P. 26(g).

Interrogatory No. 7

Opposer objects to Applicant’s interrogatory seeking information concerning Opposer’s

target market and how it defines that market in terms of demographics, consumer behavior, etc. 

on the purported ground that it is “incomprehensible.  That is not a valid objection (see

FED.R.CIV.P. 26(b)(1, 2) and (c)), especially where apparently no genuine effort was made to

carefully read the interrogatory or to inquire if difficulty in comprehension was truly encountered.

Interrogatory No. 10

Applicant seeks identification of individuals most knowledgeable as to the facts

concerning Opposer’s awareness of Applicant’s trademark.  Opposer’s identification only of its

counsel as that person, apparently via a computerized trademark service watching for anything

that includes “Rhythm,” is not responsive.

Interrogatory No. 16

Applicant seeks identification of individuals involved in Opposer’s applications to register

its marks.  Again, Opposer identifies only its counsel, but recognizes that “he is not the only

one.”  Similarly, the answer is not responsive.
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The Answers Are Unsigned

Opposer’s response is signed only by its counsel as to objections.  The party must sign

its answers, under oath.  FED.R.CIV.P. 33(b)(3, 5).

Respectfully submitted,

New York, New York /jpower/                              
June 11, 2015 James A. Power Jr

POWER DEL VALLE LLP
233 West 72 Street
New York, New York 10023
212-877-0100
jp@powerdel.com
Attorneys for Opposer

3



Certificate of Service

I hereby certify that, on June 11, 2015, a copy of the foregoing Reply in support of

Applicant’s Motion to Compel was served upon Opposer’s counsel of record by first class mail,

postage prepaid, in an envelope addressed to:

John L. Welch, Esq.
Lando & Anastasi
One Main Street
Cambridge, MA 02142

/jpower/                             
James A. Power Jr
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